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Akshay V 
UoI 

 Classification amongst similarly situated persons is permissible if the 
classification is based on reasonable differential.  If the classification is on 
reasonable differentia it does not offend the principle of equality.  

 Consequently creditors of a company can be classified provided the 
classification is on reasonable differentia.  

 Financial and operational creditors are defined in the Code. 

 Definitions of a financial and operational creditor as obtaining in the Code 
can be said to have certainty and exactitude.  

 Report explains the reasoning behind the composition of the Committee of 
creditors by the financial creditor and a preference being given to the 
financial creditors against the operational creditors.  

 Committee reasoned that the members of creditors committee have to be 
creditors both with the capability to access viability as well as to be willing to 
modify terms of existing liabilities in negotiations.  

 Typically operational creditors are neither able to decide on matters 
regarding the insolvency of the entity nor willing to take the risk of 
postponing payments for better future prospects for the entity.  

 Committee concluded that for the process to be rapid and efficient , the 
code will provide that the creditors committee should be restricted to only 
the financial creditors.  

 An operational creditor is not ousted in its entirety from coming into the 
committee of creditors. 

 Supreme Court—Bhavesh –the court should be slow in staying the 
applicability of a piece of legislation particularly in the economic spheres 
even if arguable points are raised unless such provisions are manifestly 
unjust or glaringly unconstitutional.  

 Supreme Court—P laxmi—it has held that the courts while dealing with 
legislations particularly in economic matters should presume in favour of the 
constitutionality of a statue.  

 Bankruptcy Committee gives a rationale to the financial creditors being 
treated in a particular way vis a vis a operational creditor in an insolvency 
proceeding with regard to a company.  The rationale is a plausible view taken 
for an expeditious resolution of an insolvency issue of a company.  Courts are 
not required to adjudge a legislation on the basis of possible misuse or the 
crudities or inequalities that may be perceived to be embedded in a 
legislation.  

 SC--Foreign Trade V Kanak Exports experimentation in economic matters is 
persmissible. 

 SC—RK Garg V UoI—possibility of abuse of a piece of legislation is no ground 
for it to be struck down.  

 SC—MP V Rakesh Kohli—unless the court is of the view that there is a 
flagrant violation of the constitution of India, it should not be struck down a 
piece of statute as unconstitutional.  

 SC—Satish Kumar V Haryana Govt—the court should presume the 
constitutional validity of a statute.  

Jotun V 
PSL 

 Issue—whether company court has any jurisdiction to stay the proceedings 
filed by a CD before NCLT even though a previously instituted company 
petition by a creditor may have been admitted [ and therefore does not get 



transferred to NCLT ] but where a provisional liquidator has not been 
appointed ? 

 SICA repealed on 1st December, 2016 

 Section 63 of Code is pari-materia to Section 34 of SARFAESI Act 2002 

 Innoventive referred to along with Mah Act 

 SC—Allahabad Bank V Canara—leave of the Company Court is not required 
in order to commence proceedings under RDB Act, for the reason that RDB 
Act is a special law which would prevail over the Companies Act 1956 being 
the general law and even assuming that both the statutes are special 
enactments, the latter would prevail over the former, if the latter law 
contains a provision giving an overriding effect.  

 Applying the above ration—provisions of IBC –in view of Section 238—shall 
supercede and prevail over the Companies Act 1956, to the extent of 
discrepancy between the two. 

 Above SC judgement approved by a larger bench in Rajasthan State V Official 
Liquidator 

 Whether NCLT can entertain a petition after the order of the admission or 
appointment of provisional liquidator by company court ? 

 Order—order of admission or the order of appointment of provisional 
liquidator will not create any bar on filing of petition and passing of orders by 
NCLT as the order of admission is merely commencement of proceeding and 
not final order of winding up which is passed under Section 481 of the 
Companies Act  1956.  Till the company is ordered to be wound up, i.e. the 
final order is passed, NCLT can entertain a petition or an application.  

 Similar issue in SC—Madura Coats –albeit with reference to SICA 

 Madura Coats—it was held by SC—SICA has primacy over the provisions of 
companies act.  

 Legislative intent behind enactment of IBC is to consolidate provisions of 
SICA and Companies Act, Section 15 of SICA is pari-materia to Section 10 of 
IBC and Section 22 of SICA is similar to Section 14 of IBC. 

 With respect of saved petitions, the provisions of the 1956 Act, 2013 Act and 
the  IBC must be read in a harmonious and purposive manner.  

 NCLT being the AA under IBC, in fact derives its powers from the provisions 
of the 2013 Act. 

 Powers of the AA are derived from the provisions of 2013 Act under Chapter 
XXVII in Sections 407-434 

 Order— 

 Purpose for which IBC has been enacted is to set up an Insolvency and 
Bankruptcy resolution process which has to be implemented in a strict time 
bound manner, by the appointments of IRP and creation of CoC.  These are 
the powers which can be exercised only by NCLT and not by the Company 
Court. 

 Winding up would be a matter for the [ company ] court alone to decide 
under IBC there is a paradigm shift……….. 

 Broad comparison between SICA and IBC— 

 SICA—once reference filed before BIFR—the moratorium u/s 22 kicked in as 
a result whereof proceedings such as winding up, execution and the like 
could neither be filed nor proceeded with, if filed. 

 SICA did not apply to all the companies—only to those Industrial 
undertakings as were set out in the Schedule of the said Act.  



 IBC –healthy departure in many ways. –applies to all companies –public-
private 

 In the case of erstwhile winding up provisions of 1956—2013, where a single 
creditor, whose debt was undisputed could wind up a company, thus 
bringing about its untimely financial death, IBC on the other hand--- 

 Supreme Court Innoventive—speed is the essence for the working of IBC 

 SC—Bank of New York that by virtue of Section 252 of IBC, even in the ase of 
a company where a winding up order has been passed, it is open to such a 
company –whose reference was deemed to be pending with BIFR—to seek 
remedies under IBC before NCLT. 

 Section 252 of IBC amended SICA in the manner specified in 8th Schedule—
because of which – it confers an express power upon the company to make a 
reference to NCLT under IBC within 180 days of the commencement of IBC 
i.e. from 01.12.2016. 

 Admission of the winding up petition by the jurisdictional High Court would 
not mean that NCLT either loses jurisdiction or cannot exercise jurisdiction in 
case of a petition which is filed by another creditor.  

 Transfer of Rules dated 7th December, 2016 

 Provisions of Section 64/2 of IBC would indicate that the legislature did not 
intend that the company court would have the power to injunct proceedings 
before NCLT.  

 Provisions of SICA were repealed by the notification dated 21st 
December,2016 

 As per this, companies which had filed a reference under SICA were given a 
period of 180 days to file a petition under the provisions of IBC.   Thus the 
period of moratorium which operated vis a vis winding up proceedings as a 
result of Section 22 of SICA could be continued if found fit by NCLT under IBC 
in the time prescribed in the said notification.  

 Supreme Court---Madura Coats—V Modi Rubber—held that the provisions of 
SICA would prevail over the provisions of the Companies Act 2013 and the 
proceedings under companies act must give way to proceedings under SICA 

 SICA is repealed by IBC S 252 read with VIII Schedule of IBC 

 Section 255 read with 11th Schedule of IBC has amended the companies act 
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 Imp--It is wrong to say that there is no right available for any person covered 
by Section 6 of IBC to file a proceeding under IBC, in respect of a company, 
against whom a winding up petition is retained in the High Court.   

  Imp—further more this transitional provision cannot in any way affect the 
remedies available to a person under IBC vis a vis the company against whom 
a winding up petition is filed and retained in the High Court, as the same 
would amount to treating IBC as if it did not exist on the statute book and 
would deprive persons of the benefit of the new legislation.  

 Imp—IT is a wrong to conclude that in respect of companies where a post 
notice winding up petition is admitted or a provisional liquidator is 
appointed, provisions of IBC can never apply to such companies for all time 
to come.  

 Jurisdiction of company court in relation to proceedings under IBC is 
expressly barred by virtue of Section 63 of IBC. 

 Further by virtue of Section 64/2 of IBC, the company court is prohibited 
from injuncting NCLT from exercising its jurisdiction under IBC. 



 By virtue of Section 238 of IBC, it overrides the provisions of the Companies 
Act 1956. 

 NCLT is not a court subordinate to the High Court and hence as prohibited by 
the provisions of Section 41[b] of the Specific Relief Act 1963 no injunction 
can be granted by the High Court against a corporate debtor from institution 
of proceedings in NCLT. 

 Supreme Court—Nahar Industrial—we have held that the Tribunals are 
neither civil courts nor courts subordinate to the High Court.  The High Court 
ordinarily can be approached in exercise of its writ jurisdiction under Article 
226 or its jurisdiction under Article 227 of the Constitution of India.  

 Bombay High Court—Rentworks India –while considering whether DRT was 
subordinate to the High Court—“ It is thus clear, that the DRT is not a court 
subordinate to this court when the latter exercises its ordinary original civil 
jurisdiction. Hence cannot injunct any bank from prosecuting a proceeding 
before the DRT. 

 Imp—Company court has ample powers to recall any order previously passed 
by it—[ Dr Writers Products Pvt Ltd ]  

 Supreme Court – Budhia Swain V Gopinath--an order may be recalled by a 
court or tribunal if there was an inherent lack of jurisdiction to pass such an 
order. -- 

Cushman 
V UoI 

 Whether a company—other than a subsidiary company—joint venture—or 
associate of other company forms a separate class for the purpose of 
eligibility for registration as a valuer under the subject Rues, and as such 
whether the said classification is reasonable ? 

 Supreme Court--Dr Haniraj L Chulani V Bar Council of Mah— 

 Issue in above case was—whether the State Bar Council of Mah was justified 
in refusing enrolment of the appellant before the SC as an Advocate under 
the Advocates Act 1961 as he was also a medical practitioner who did not 
want to give up his medical practice but wanted to simultaneously practice 
law.  

 Order of SC—legal profession requires full time attention and would not 
countenance an advocate riding two horses or more at a time.  He has to be 
a full time advocate or not at all. 

 HC continued---Objective and intention behind laying down the impugned 
Rule is clearly to introduce higher standards of professionalism in valuation 
industry, specifically in relation to valuations undertaken for the purposes of 
Companies Act and IBC 2016. 

 The impugned Rule obviates the possibility of conflict of interest on account 
of diverging interests of constituent/associate  entities which resultantly 
shall undermine the very process of valuation, being one of the most 
essential elements of the proceedings before NCLT. 

 Keeping in view the position of law and the reasoning given by the 
Respondents and making eligible only companies other than subsidiary 
companies, associate companies and joint ventures for the purpose of 
registration as valuer, a separate class has been carved out based on 
classification which is founded on intelligible differentia and as such the Rule 
cannot be faulted. 

Garg V 
IBBI 

 On the other hand, learned counsel for the respondent says that given these 
antecedents the petitioner is not a fit and proper person and, therefore, the 
conclusion reached in the impugned order need not be disturbed. Counsel 
for the respondent, however, states fairly that the matter would attain a 



different connotation and perspective, if the discharge application filed by 
the petitioner is allowed by the concerned Trial Court. 

 In these circumstances, I am of the view that this writ petition at this 
juncture is in a sense pre-mature. The petitioner, therefore, is given liberty to 
approach this Court, once the discharge application is disposed of by the 

concerned Trial Court. 
Leo V 
ITO 

 Code was published in the Gazette of India –28.05.2016 

 Section 247 of the Code deals with “ amendments to Income Tax Act 1961” 
and provides that in sub-section 6 of Section 178 of the Act 1961—after the 
words “ for the time being in force “ the words and figures “ except the 
provisions of the IBC 2016—shall be inserted. 

 Section 238 was brought into effect from 01.12.2016 

 Section 247 was brought into effect from 01.11.2016 

 Section 4 to 32 both inclusive were brought into effect from 01.12.2016 

 Section 33 to 54—both inclusive—were brought into effect on 15.12.2016 

 Income Tax department does not enjoy the status of a secured creditor “ on 
par with a secured creditor covered by a mortgage or other security interest 
who can avail the provisions of Section 52 of the Code.  At best, it can only 
claim a charge under the attachment order, in terms of Section 281of the 
Income Tax Act 1961. 

 In the context of liquidation of an assessee company under the Code, the 
Income Tax Department not being a secured creditor, must necessarily take 
recourse to distribution of the liquidation assets as per Section 53 of the 
Code. 

 Section 53/1 provides the order of priority for such distribution and any 
amount due to the Central /State Government including the amount to be 
received on account of the Consolidated Fund of India / State, in respect of 
the whole or any part of the period of two years preceding the liquidation.  

 It is therefore, clear that the tax dues being an input to the Consolidated 
Fund of India and of the States, clearly come within the ambit of Section 
53/1/e of the Code.  If the legislature, in its wisdom, assigned the fifth 
position in the order of priority to such dues, it is not for this Court to delve 
into or belittle the rationale underlying the same.  

 The whole of Section 178 of Income Tax Act has no application to liquidation 
proceedings initiated under the Code.    

Liberty V 
SBI 

 Swiss ribbons referred to in detail. 

 No interference/injunction in respect of matters where NCLT has jurisdiction. 

 Bank guarantee confiscation issue.  

Power 
Grid V 
Jyoti 
Structure  

 The question now has arisen is if the present proceedings under Section 
34 of the Act, need to be stayed, per Section 14 (1)(a) of the Code? 

 the issue is if the word „proceedings‟ used in Section 14 (1) (a) of the Code 
be read to mean „all legal proceedings‟ or be read restrictively to mean a 
particular type of legal proceedings viz., „debt recovery action‟ which may 
have an effect of dissipating or diminishing the debtor‟s assets during the 
period of its insolvency resolution 

 The object of the Code is to provide relief to the corporate debtor through 
„standstill‟ period during which its assets are protected from dissipation or 
diminishment, and as a corollary, during which it can strengthen its financial 
position, extending of the unexecutability of the award would rather prevent 
the corporate debtor from recovering money due to it and adding to its 
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financial corpus. Such a consequence would infact be directly contrary to the 
object of the Code. To determine the true meaning of the statute, the 
provision would have to be construed in the context of the statute as a whole, 
for which purpose interpretative criteria may have to be applied even when 
the statutory language is apparently free from any semantic ambiguity. 

 In the light of above purpose or object behind the moratorium, Section 14 of 
the Code would not apply to the proceedings which are in the benefit of the 
corporate debtor, like the one before this court in as much these proceedings 
are not a „debt recovery action‟ and its conclusion would not endanger, 
diminish, dissipate or impact the assets of the corporate debtor in any manner 
whatsoever and hence shall be in sync with the purpose of moratorium which 
includes keeping the corporate debtor‟s assets together during the insolvency 
resolution process and facilitating orderly completion of the process 
envisaged during the insolvency resolution process and ensuring the company 
may continue as a going concern. 

 The learned counsel for the respondent has though argued that once the 
moratorium comes into effect, no proceedings against the corporate debtor 
may continue. No doubt to the said proposition of law as stated above, but 
one need to see the nature of the proceedings; if such proceedings is against 
the corporate debtor or is in its favour. Stay of proceedings against an award 
in favour of the corporate debtor would rather be stalking the debtor‟s 
effort to recover its money and hence would not fall in the embargo 
of Section 14 (1) (a) of the Code 

 The fact the petitioners did file a counter claim before the learned arbitrator, 
admittedly, is disallowed. An extreme scenario would be allowing of such 
counter claim but in that eventuality Section 14 (1) (a) of the Code would 
immediately come into play and the decree would not be executable against 
the corporate debtor. However in apprehension of such an eventuality the 
proceedings under Section 34 of the Act cannot be kept in abeyance, 
especially when such counter claim has been rejected by the Learned 

Arbitrator and the claim of the corporate debtor being upheld. 
 Hence for following reasons I conclude the present proceeding would not be 

hit by the embargo of Section 14(1)(a) viz., (a) „proceedings‟ do not mean „all 
proceedings‟;(b) moratorium under section 14(1)(a) of the code is intended to 
prohibit debt recovery actions against the assets of corporate debtor; (c) 
continuation of proceedings under section 34 of the Arbitration Act which do 
not result in endangering, diminishing, dissipating or adversely impacting the 
assets of corporate debtor are not prohibited under section 14(1)(a)  section 
14(1)(a) of the code; (d) term „including‟ is clarificatory of the scope and ambit 
of the term „proceedings‟;(e) the term „proceeding‟ would be restricted to 
the nature of action that follows it i.e. debt recovery action against assets of 
the corporate debtor; (f) the use of narrower term "against the corporate 
debtor" in section 14(1)(a) as opposed to the wider phase "by or against the 
corporate debtor" used in section 33(5) of the code further makes it evident 
that section 14(1)(a) is intended to have restrictive meaning and applicability; 
(g) the Arbitration Act draws a distinction between proceedings under section 
34( i.e. objections to the award) and under section 36(i.e. the enforceability 
and execution of the award). The proceedings under section 34 are a step 
prior to the execution of an award. Only after determination of objections 
under section 34, the party may move a step forward to execute such award 
and in case the objections are settled against the corporate debtor, its 
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enforceability against the corporate debtor then certainly shall be covered by 
moratorium of section 14(1)(a). 

 Hence, the continuation of these proceedings shall cause no harm to either 
party‟s rights to seek determination of issues under section 34 of the Act and 
object of the code shall be preserved rather than defeated. The question 
posed is thus answered. 

 Second limb of objection raised is once the moratorium is declared the 
decision to continue with the objections need to be taken only be the 
Resolution Professional, since per Section 17 of the Code from the date of 
the appointment of the interim resolution professional, the management of 
the affairs of the corporate debtor shall vests with the interim resolution 
professional and hence in the peculiar circumstances of this case where a 
counter claims was preferred by the objector, though rejected, it would be 
appropriate if the interim resolution profession be made aware of these 
proceedings and he consents to its continuation. 

Sree 
Mealinks 
V UoI 

 The challenge is premised upon and revolves around the contention that the 
Code of 2016 does not afford any opportunity of hearing to a corporate 
debtor in a petition filed under Section 7 of the Code of 2016 

 The order was passed exparte. The petitioner was not informed of the date 
of hearing. The petitioner was not afforded an opportunity of hearing by the 
NCLT prior to the passing of such order of administration of the petitioner 
and appointment of Interim Resolution Professional 

 In the scheme of the Code of 2016, therefore, an application under Section 7 
of the Code of 2016 is to be first made before the NCLT. An appeal of the 
order of NCLT will lie before the NCLAT. NCLT and NCLAT are constituted 
under the provisions of the Companies Act, 2013. The procedure before the 
NCLT and the NCLAT is guided by Section 424 of the Companies Act, 2013 

 NCLT acting under the provisions of the Act, 2013 while disposing of any 
proceedings before it, is not to bound by the procedure laid down under the 
Code of Civil Procedure, 1908. However, it is to apply the principles of 
natural justice in the proceedings before it. It can regulate it own procedure, 
however, subject to the other provisions of the Act of 2013 or the Insolvency 
and Bankruptcy Code of 2016 and any Rules made thereunder. The Code of 
2016 read with the Rules 2016 is silent on the procedure to be adopted at 
the hearing of an application under section 7 presented before the NCLT, 
that is to say, it is silent whether a party respondent has a right of hearing 
before the adjudicating authority or not. 

 Section 424 of the Companies Act, 2013 requires the NCLT and NCLAT to 
adhere to the principles of the natural justice above anything else. It also 
allows the NCLT and NCLAT the power to regulate their own procedure. 
Fretters of the Code of Civil Procedure, 1908 does not bind it However, it is 
required to apply its principles. Principles of natural justice require an 
authority to hear the other party. In an application under Section 7 of the 
Code of 2016, the financial creditor is the applicant while the corporate 
debtor is the respondent. A proceeding for declaration of insolvency of a 
company has drastic consequences for a company. Such proceeding may end 
up in its liquidation. A person cannot be condemned unheard. Where a 
statute is silent on the right of hearing and it does not in express terms, oust 
the principles of natural justice, the same can and should be read into in. 
When the NCLT receives an application under Section 7 of the Code of 2016, 
therefore, it must afford a reasonable opportunity of hearing to the 
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corporate debtor as Section 424 of the Companies Act, 2013 mandates it to 
ascertain the existence of default as claimed by the financial creditor in the 
application.  

 The NCLT is, therefore, obliged to afford a reasonable opportunity to the 
financial debtor to contest such claim of default by filing a written objection 
or any other written document as the NCLT may direct and provide a 
reasonable opportunity of hearing to the corporate debtor prior to admitting 
the petition filed under Section 7 of the Code of 2016. Section 7(4) of the 
Code of 2016 requires the NCLT to ascertain the default of the corporate 
debtor. Such ascertainment of default must necessarily involve the 
consideration of the documentary claim of the financial creditor. This 
statutory requirement of ascertainment of default brings within its wake the 
extension of a reasonable opportunity to the corporate debtor to 
substantiate by document or otherwise, that there does not exist a default as 
claimed against it. The proceedings before the NCLT are adversarial in 
nature. Both the sides are, therefore, entitled to a reasonable opportunity of 
hearing 

 The requirement of NCLT and NCLAT to adhere to the principles of natural 
justice and the fact that, the principles of natural justice are not ousted by 
the Code of 2016 can be found from Section 7(4) of the Code of 2016 and 
Rule 4 of the Insolvency and Bankruptcy (Application to Adjudicating 
Authority) Rules, 2016. Rule 4 deals with an application made by a financial 
creditor under Section 7 of the Code of 2016. Sub-rule (3) of Rule 4 requires 
such financial creditor to despatch a copy of the application filed with the 
adjudicating authority, by registered post or speed post to the registered 
office of the corporate debtor. Rule 10 of the Rules of 2016 states that, till 
such time the Rules of procedure for conduct of proceedings under the Code 
of 2016 are notified, an application made under Sub-section (1) of Section 7 
of the Code of 2017 is required to be filed before the adjudicating authority 
in accordance with Rules 20, 21, 22, 23, 24 and 26 or Part-III of the National 
Company Law Tribunal Rules, 2016. 

 Adherence to the principles of natural justice by NCLT or NCLAT would not 
mean that in every situation, NCLT or NCLAT is required to afford a 
reasonable opportunity of hearing to the respondent before passing its 
order. 

 In a given case, a situation may arise which may require NCLT to pass an 
exparte ad interim order against a respondent Therefore, in such situation 
NCLT, it may proceed to pass an exparte ad interim order, however, after 
recording the reasons for grant of such an order and why it has chosen not to 
adhere to the principles of natural justice at that stage. It must, thereafter 
proceed to afford the party respondent an opportunity of hearing before 
confirming such exparte ad interim order. 

 In the facts of the present case, the learned senior advocate for the 
petitioner submits that, orders have been passed by the NCLT without 
adherence to the principles of natural justice. The respondent was not heard 
by the NCLT before passing the order. 

 It would be open to the parties to agitate their respective grievances with 
regard to any order of NCLT or NCLAT as the case may be in accordance with 
law. It is also open to the parties to point out that the NCLT and the NCLAT 
are bound to follow the principles of natural justice while disposing of 

proceedings before them. 



 


