
NCLT 

Affinity 
Finance V 
Keiv Finance 

 Ground --After order of liquidation is passed, one prospective RA has 
approached the RP and showed an interest to submit a resolution plan 
for the CD. 

 Liquidator filed the application u/s 12/2 of the Code for extension of the 
CIRP period for further 90 days and also to recall the order of liquidation 
of the CD 

 It is conceded that there is no provision in the Code conferring 
jurisdiction on the AA to review or recall its own order.  

 Order—when the appeal is provided against the order of this Authority, 
inherent powers could not be used to circumvent the procedure. 

 Secondly, as the NCLT rules are made applicable even to the AA under 
Section 5/1 of the Code, the Rules under Company Court Rules 1959 
cannot be invoked because they are replaced by NCLT Rles.  

Amtek Auto  Whether Corporation Bank alone can initiate when other banks have not 
joined ? 

 Order—[a] IT was Corporation Bank which initiated and [b] no other 
financial creditor has approached this tribunal taking a contrary stand. 

 By virtue of Section 236, the cognizance of the offence can be taken on a 
complaint made by the Board or the Central Government or any person 
authorized by the Central Government on its behalf.  

 There being clear default in implementing the Plan within the time 
stipulated in the resolution plan, the instance application deserves to be 
allowed with liberty to any Member of the Committee of Creditors or the 
Resolution Professional file a complaint before the IBBI or the Central 
Government with a prayer to file the criminal complaint on the ground of 
corporate debtor having intentionally and wilfully contravened the terms 
of the resolution plan for which we are restraining ourselves from making 
any observations either way.  

 One more issue—exclusion of time in calculating the maximum period of 
270 days permissible under Section 12 for completion of the CIRP. 

 Prayer in the application –[a] for reconstitution of committee [b] 
remitting the matter to it [c] to grant adequate time of minimum 90 days 
to the CoC and RP to make an attempt.  

 Reference may be made to Quinn Logistics—NCLAT—vi—Arcell referred 

ARCIL V 
Shivam  

 This is a case where despite moratorium order, Municipal Authorities 
have sealed the Corporate Office of the CD. 

 MC of Ahmedabad is directed to  immediately open the seal and hand 
over the possession of the entire property of the CD to RP. 

 RP is discharging her duties as Court Officer and any non-compliance of 
the Court Officer will be deemed as contempt of Court.  

 Section 70 provisions pointed out. 

 We have perused the order of NCLAT wherein directions were given to RP 
that the company should remain as a going concern so that the 
manufacturing and production of the company do not suffer, payment of 
wages to the employees/workmen are made on time and if any material 
is supplied during the CIRP.  It is further stated that the IRP will take the 
aid of suspended Board of directors.  – NCLT—In this case, till date, RP 
has not got the control of the CD.  After taking full control of the CD, she 
has to comply with the directions of the NCLAT.  



ARCIL 
V  
Viceroy 

 Issue—votes 51% --21/8 -or 66%---28/3 

 Resolution 7 is for conducting forensic audit of CD. Does not fall under 
28/3 

 Scrutiniser report filed—It shows Resolution No.7 is approved by FC 
having 59% share 

Belthangady 
V Falcon 

 RP sought direction to CD to pay him his fees of 138 lacs including fees to 
advisors, valuers etc.  

 RP further pleaded he appointed valuers, company secretary, legal 
advisors etc with the consent of CoC. 

 CoC stated that the every appointment made by the AA and the order of 
AA dated 30.08.2017 was set aside by the Appellate Tribunal. 

 Thus the claim submitted by the IRP / RP cannot be considered as CIRP 
costs and would fall within the purview of other claims under R 9A 

 Insolvency Resolutions Process Period is defined u/s 5/14 as a period of 
180 days. 

 The present CIRP period has commenced on 01.05.2018 and hence the 
amount prior to CIRP period are not directly related to CIRP and cannot 
be considered as CIRP costs.  

 CoC further pleaded,==” however, this Hon’ble Tribunal may fix the fee as 
directed by the Hon’ble NCLAT “ 

 Order— 

 No hard and fast rule—depends on facts and circumstances of each case 
based on the work involved in a given case. 

 Since the very order appointing RP was set aside by the Appellate 
Tribunal as stated above, it would be just and proper to fix fee of Rs.2 lacs 
per month to IRP /RP. 

 Hence the IRP/RP submit the revised claim to CD. 

Edelweiss V 
AML 

 

Edelweiss V 
Bharati 
Defence 

 

Essar V 
Gupta  

  

JHV 
Distilleries 

 Case by FC against JHV 

 First defence--Debt claimed is not a financial debt—it is not a loan—but 
contribution towards capital 

 But no proof submitted 

 Balance sheet ending 31.03.2017 proves that it is a loan. 

 Second defence—out of limitation 

 Section 18 of the Limitation Act 1963 applies—if acknowledgement is 
made before the expiration of the prescribed period of limitation. 

 Where such acknowledgement is made beyond the period, Section 25/3 
of Indian Contract Act 1872 – applies 

 It is clear from Section 25/3 that a promise made to pay the debt which is 
in writing even made after the expiry of the period of limitation—would 
cause revival of claim notwithstanding the limitation.  

 State Bank of India V Kanahiya Lal—2016—relied upon  

 High Court Delhi—Bhajan Singh Sarma V Wimpy International –relied 
upon 



 Acknowledgement of the loan amount in the balance sheet of the 
corporate debtor constituted fresh cause of action and extending the 
period of limitation.  

 In this case, the period of limitation gets over on 22.12.2015 from the 
date of initial acknowledgement i.e. 22.12.2012.  However upon perusal 
of the balance sheet of the CD for the year ending 31.03.2017 and in view 
of the aforesaid judgement of the Delhi High Court, it is clear that there is 
an express acknowledgement  of the loan account due to FC which 
causes revival of the claim from the said date notwithstanding the bar of 
limitation.   

  

Nag Yang 
Shoes 

 Liquidation auction 

 Petitioner Applicant was asked to deposit 25% of the total bid amount 
within 24 hours and the rest of 75% of the bid amount was to be paid 
within 15 days.  

 Liquidator granted extension twice to pay balance 75% 

 Thereafter liquidator cancelled the proposed sale and proceeded to 
negotiate with the 2nd highest bidder who has paid the bid amount in one 
shot on 13.12.2018 and accordingly the machinery stood sold by the 
Liquidator in favour of the 2nd highest bidder by following the due 
process. 

 Petitioner applicant pleaded –Liquidator has no authority to forfeit the 
amount that he has paid towards the payment as part of the highest bid 
amount.  

 Order— 

 There is no provision in the Code to give extension of time as far as the 
bidding process if concerned.  

 Liquidator has already negotiated with the 2nd highest bidder who has 
already made payment which is equivalent to the amount which has 
been offered by the applicant being the highest bidder.  

 In other words, he has become the successful bidder and made the 
payment well in time.  

 In such circumstances, the application has become infructuous and the 
same stands dismissed.   

[ Merchem ] 
Nitrex V 
Ravindra 

 From the facts and circumstances of the present case, it is worth to be 
noted that the RA had expressed his inability to attend the CoC’s meeting 
scheduled on 12.09.2018 due to religious constraints and requested the 
RP to fix any other date after 14.09.2018 for meeting of the CoC. 

 However the RP refused to re-schedule the meeting. 

 Therefore, a reasonable opportunity of being heart is not given to the 
applicant and the same is in violation of the principle of natural justice. 

 As per Section 30/5 of the Code, the RA is entitled to attend the meeting 
of the CoC in which the resolution plan of the applicant is to be 
considered. 

 In this regard reliance is placed on the judgment passed by the Hon’ble 
NCLAT in ANG Industries V Shah Brothers Ispat in 109 of 2018 wherein 
the Hon’ble Appellate Tribunal while deciding the matter, relied upon the 
findings of the JPC and its earlier ruling in the matter of Rajputana 
Properties V Ultra Tech  

 Thus it is clear that though the RA has no voting right in the CoC and it is 
the CoC to approve or reject the resolution plan, an opportunity ought to 



have been provided to the RA to attend the meeting of the CoC in which 
resolution plan is to be considered, to make his representation and to 
express his view point on the resolution plan submitted to CoC. 

 RP to give opportunity within two weeks from the date of the passing 
order.  

PF Vs 
Karpagam  

 Supreme Court---PR Commissioner of IT Vs Monnet Ispat 

 Section 238 quoted 

 Innoventive V ICICI—observation—later non-obstante clause over Mah 

 Order – 

 In the light of the facts and circumstances and the legal position stated 
above, the verification and admission of the claim of the applicant EPFO 
has correctly been recorded by the liquidator vide his statement of 
verification, admission, rejection and determination of quantum of claim 
dated 23.04.2018. 

SBI V 
Coastal 

 Resolution plan was rejected by 88% to 11% 

 Extended CIRP expired on 1st October, 2018 

 Order— 

 It appears to me that the rejection of the Resolution Plan by the majority 
vote was not on sound reason. 

 No action was taken by CoC when the RA sought amendment to the 
condition of performance bank guarantee of Rs.50 crores. 

 On 1st October, 2018 RA at his own interest approaco hed the RP and 
submitted the revised plan which was not discussed on the ground that 
even the extended CIRP period is over. 

 Neither the CoC nor the RP deemed it fit to approach AA before the CIRP 
period was over so that time lost during the proceeding could have been 
excluded and the resultantly the revised plan could have been 
considered.  

 No other option but to order liquidation.  

SBI--- 
V  
ARGL 

 Rejected on the ground, claim filed belatedly  

 R 12/2 has granted liberty to a creditor who has failed to submit the claim 
with proof within the time stipulated in the public announcement and 
such a claimant could submit the claim with proof to IRP/RP on or before 
90th day of ICD. 

 In the books of the accounts the government dues are always reflected. 

 It is no where stated as to how the claims which are to be filed alone are 
to be collated in terms of S 21 

 First of all, as a matter of fact as the first step the IRP/RP has to prepare 
the list in accordance with the books of accounts and then invite the 
claims—otherwise the dues reflected in the books of accounts would be 
rendered meaningless.  

 It is only in case there is any discrepancy in the books of accounts that the 
claim needs to be modified or additions are required to be made.  

 Therefore, we allow the application and direct the IRP/RP to collate the 
claim of Central Board of Goods and Service Tax  

 The needful shall be done within three days.  
SIDBI   v  
Tirupati Jute  

K Sashidharan— 

 Legislature has not endured the AA NCLT with the jurisdiction or 
authority to analyse or evaluate commercial decision of CoC much less to 



enquire into the justness of rejection of resolution plan by dissenting 
financial creditor 

Application u/s 45 –for cancellation of lease deed 

 I fail to understand how that application is maintainable which is filed 
beyond the CIRP period of 270 days and more particularly when lease 
agreement was executed one year prior to the date of commencement of 
the application of financial creditor against the CD 

Other observations 

 Resolution plan should not contravene any provisions of law for the time 
being in force 

 NCLAT—Raj Builders V Raj Oil Mills—clearly stated the position of law in 
this regard.—AA is not competent to pass any order for eviction. 

 Real question is whether this authority has the jurisdiction to hold that 
the lease is bad in law and pass order of eviction of the Daaksh from 
possession of the premises of the CD 

 To evict Daaksh one has to approach proper forum  

 CIRP period of 270 days already expired two months ago. Hence it is on 
use to refer other two plans. 

 Counsel for Workmen pleaded that if at all liquidation is unavoidable, the 
CD be liquidated as a going concern.  I accept the request.  

 RP not to be appointed as liquidator in view of provision of 33[6] 
 

SKDJ 
V 
Avinash 

 FC stated 1 crore was given as a loan to CD 

 Did not produce loan agreement— 

 Nor the terms and conditions of repayment of loan 

 Nor the rate of interest agreed 

 Not in dispute—FC is not banking company nor NBFC 

 It cannot give loan to any person or company unless condition laid down 
in S 186 of 2013  

 No company shall directly or indirectly give any loan to any person or 
other body corporate— 

 Give any guarantee or provide security in connection with a loan to any 
other body corporate or person 

 Acquire by way of subscription, purchase or otherwise, the securities of 
any other body corporate.  

 Exceeding 60% of its paid up share capital , free reserves and securities 
premium account or 100% of its free reserves and securities premium 
account 

 Whichever is more.  

 Unless previously authorized by a special resolution passed in general 
meeting 

 A company shall disclose the details of such loans or guarantee or 
security or acquisition in the financial statement as provided sub-section 
4 

 Hence it has to be held that FC was not in a position to give any loan to 
anybody as claimed by them unless above conditions are fulfilled. 

 There is nothing on record to show that FC gave loan after complying 
above conditions.  

 Hence the transaction as portrayed by the FC against the CD cannot be 
recognized as the transaction of loan and it cannot be said financial debt.    



Srei Infra V 
Sterling Sez 

 Purpose and object of IBC……… 

 Purpose of PMLA is to recover property from wrong doers and 
compensate the affected parties by confiscation and sale of the assets of 
the wrong doer apart from imposing punishment.  

 PMLA—criminal proceedings will take a longer time and by the time 
there will be an erosion in the value of the assets. 

 Overriding provision of Section 238 of IBC which is the later legislation 
when compared to the earlier legislation of PMLA, the provisions of IBC 
will prevail.  

 PMLA attachment order is hit by the provisions of Section 14 of the Code, 
this tribunal is of the view that the attachment order under PMLA Act is a 
nullity and non-est in law and hence it will not have any binding force. 

 Section 63— 

 Ruling of Appellate Authority under PMLA—Bank of India V Deputy 
Directorate Enforcement Mumbai---that the proceedings under PMLA in 
respect of attached properties is a civil proceedings, the AA under PMLA 
does not jurisdiction to attach the properties of the CD undergoing CIRP 

  

  

  

  

  

  

 


